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(91) #I< ieIT/ File No. GAPPLICOMISTPI2658/2022-APPEAL J36X.-3>
ft 3r?gr tiezar 3it Rei# I

(tea) Order-In-Appeal No. and Date
AHM-EXCUS-003-APP-152/2022-23 and 29.03.2023

(if)
atRa fut ma/ fl saragrpr, rzgmn (srf«)

Passed By Shri Akhilesh Kumar, Commissioner (Appeals)

ura fr f2rial
('cf) Date of issue

05.04.2023

Arising out of Order-In-Original No. 81/AC/DEM/MEH/ST/Harvi/2021-22 dated 19.03.2022

(s-) passed by the Assistant Commissioner, CGST, Division-Mehsana, Gandhinagar

Commissionerate

2ftaaf qt 'TI1=r 3IT'{ "9cTT / M/s H Harvi Engineering (PAN-BZVPP1796F), 100,

(a) Name and Address of the Krushna Nagar Society, Railway Station Road, AT &

Appellant Post: Jhotana, Ta & Dist-Mehsana, Gujarat-384421

?fzsf«-sgr a sriatgrsamar 2 tz sqsgr ah 7fa zrf@nfaRt aar; +T 7TT
tf@eradrtst srrartar skawgraqaarz, surf ht sn2gr?hf@ca ztmar ?
Any person aggrieved by this Order-in-Appeal may file an appeal or revision
application, as the one may be against such order, to the appropriate authority in the
following way.

stant mtterr sea:­
Revision application to Government of India:

(1) a4tr sgraa gt«a sf@2fr, 1994 ft utr zaa ft aatgg tutapat arr #t
3q-tr ah rzr scam eh iafagtrr naa zfRa, mar, fa tiara, ta PTT,
tuft #if, Ra tr +aa, iatf, +fact: 110001 #t 47 sflRe:­

A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4h Floor, Jeevan Deep
Building, Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944
in respect of the following case, governed by first proviso to sub-section (1) of Section-

35 ibid: -

(a) 4faaRt zf kmasa ?Rt z(fara a fat osrr qr rrr #tata f#ft
nozr kg nssrrt ma asra gg art ii', ar fa«ft ssrn uT suera? az faRt mrat

- faft wet ztRt 1faa a tu s&@1·
f .

In case of any loss of goods where the loss occur in transit from a factory to a
arehouse or to another factory or from one warehouse to another during the course
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of processing of the goods in a warehouse or in storage whether in a factory or in a
warehouse.

('©") ma hag ffta ar pr faffaaawara a faff 34air gen #? Ta in:

3grar gaaRahmaRthag ffta attar faff@a ?t
In case of rebate of duty of excise on goods exported to any country or territory

outside India of on excisable material used in the manufacture of the goods which are
exported to any country or territory outside India.

In case of goods exported outside India export to Nepal or Bhutan, without
payment of duty.

(r) ifa Gara fl 3area gm hmarRu stst fezrRtn? sith an2r wts
arr aRn a gar~@4 rga,st h trRa err™ in:m "iifR ifa sf2fr( 2) 1998

err 109 tr fga fz ggt
Credit of any duty allowed to be utilized towards payment of excise duty on final

products under the provisions of this Act or the Rules made there under and such
order is passed by the Commissioner (Appeals) on or after, the date appointed under
Sec.109 of the Finance (No.2) Act, 1998.

(2) aft zgraa ta (sf) Rural, 2001 far9sia«fa faffrrain zu-8 at
4fait, hassr a 4fa arr fa Rrflcl) TT cfG:r ma h sflara-smear u zarft cm2gr ft zt-at Q
fail ah arr Ra za @hut sat afguu sh# rr aar < mr er glf ziafa ar 35-< a
frtmftcr frapram rar # arret-6 arar Rt #fa fl zlftare

The above application shall be made in duplicate in Form No. EA-8 as specified
under Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date
on which the order sought to be appealed against is communicated and shall be
accompanied by two copies each of the OIO and Order-In-Appeal. It should also be
accompanied by a copy of TR-6 Challan evidencing payment of prescribed fee as
prescribed under Section 35-EE of CEA, 1944, under Major Head of Account.

(3) fQ:Pct ;jj3ha h arr szi ia44"Q,cFmmzarr#@latrt 200 / - fr4rat Rt
sarzst agt iauzmn qaare sznr gt @ 1000/- Rt #ta gar fr nrzt

· The revision application shall be accompanied by a fee of Rs.200 /- where the
amount involved is Rupees One Lac or less and Rs.1,000/- where the amount involved Q
is more than Rupees One Lac.

fr gen, a4tr saraa gm vi "fiefPR '1! cflfa nzntf@law ah Ra aft:­
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) a€hr sgrar sea zrf@fr, 1944 Rt arr 35-#1/35-z eh iaifa:­
Under Section 35B/ 35E of CEA, 1944 an appeal lies to:-

3graa gr4u ara fa nznf@an (fee) Rt uf@at 2fr tar,zIara ii 2ndr,
cil§l-llffi 'l=f':frf , ~ ; W~(rtlil(, '11Ql-l~lcill~-3800041

(2)

To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 2ndfloor, Bahumali Bhawan, Asarwa, Girdhar Nagar, Ahmedabad:
380004. In case of appeals other than as mentioned above para.

e appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA­
cribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
ied against (one which at least should be accompanied by a fee of
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Rs.1,000/-, Rs.5,000/- and Rs.10,000/- where amount of duty/ penalty/ demand/
refund is upto 5 Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of
crossed bank draft in favour of Asstt. Registar of a branch of any nominate public
sector bank of the place where the bench of any nominate public sector bank of the
place where the bench of the Tribunal is situated: ·

(3) zR?zan±gr ii m& qa satmagargr g at r@mngr fu ta #r arr srjn
sr far sr afgu as h gt gg sf fa far ut #rf a a fu zrnfrfa sf@a
nrznrf@#wr tua3fl qalaaRt ua smear fur star?l

In case of the order covers a number of order-in-Original, fee for each O.I.O.
should be paid in the aforesaid manner notwithstanding the fact that the one appeal
to the Appellant Tribunal or the one application to the Central Govt. As the case may
be, is filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100 /- for each.

(4) 1rtar gas st@fr 1970 rnr ti@tf@a ft gq#t -1 a iaf« fafRag arrs
near TTqr?gr qnfeetfa Rfqf@2ratzr it7@aRt uaufqs6.50 # mar 1r4ra

a fezagtr afez
One copy of application or O.I.O. as the case may be, and the order of the

adjournment authority shall a court fee stamp of Rs.6.50 paise as prescribed under
Q scheduled-I item of the court fee Act, 1975 as amended.

(5) <i if@rtt Rirat ak ark fl4iifr ft en zaff frmar ? sit fr
gear, hr 3grar green qiat srfh«Rt ntf@ear (raff@en) fr, 1982 i{- f.:lftcr !1

Attention in invited to the rules covering these and other related matter contended in
· the Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

0

(6 l mm gr«a, a#€trgrar gra qi hara sf7 znf@2awr (fez) tu 4fasf#mt
ii afri (Demand) vi is (Penalty) cJiT 10% qa nu #ar 3fart? zrai~, srf@2rmarf var
10 "cfifr;s~!I (Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86

of the Finance Act, 1994)
#Ria3re gr#sitar eh iaf, gf 2tr#fr Rt l=fGT (Duty Demanded) I

( 1) m (Section) 1 1Daza fafRa U°fu;
(2) fr+aa#fez ft (fr;
(3) ad #fez faithfr 6 hag« er uf@

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty
confirmed by the Appellate Commissioner would have to be pre-deposited, provided
that the pre-deposit amount shall not exceed Rs.10 Crores. It may be noted that the
pre-deposit is a mandatory condition for filing appeal before CESTAT. (Section 35 C
(2A) and 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance

Act, 1994).

Under Central Excise and Service Tax, "Puty demanded" shall include:
(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

(6)(i) sr st2gr h fr srfauf@aw arr zi sea srrar gtea ar avs fat@a gt at wirf ·T
gr«a# 10% 4rat r sit sgt ha zus fa ct I Rea gt aa ave#10% ratT c1TT '5'!T~ !1

In view of above, an appeal against this order shall lie before the Tribunal on
yment of 10% of the duty demanded where duty or duty and penalty are in dispute,
penalty, where penalty alone is in dispute."
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aff ?gr / ORDER-IN-APPEAL

The present appeal has been filed by M/s. H Harvi Engineering, 100,

Krushna Nagar Society, Railway Station Road, At & Post: Jhotana, Distt. : Mehsana,

Pin-384421 (hereinafter referred to as "the appellant") against Order-In-Original No.

81/AC/DEM/ MEH/ ST/Harvi/2021-22, dated 19.03.2022 (hereinafter referred to

as the "impugned order"), issued by Assistant Commissioner, CGST & C.Ex., Division­

Mehsana, Commissionerate-Gandhinagar (hereinafter referred to as the

"adjudicating authority).

2. Briefly stated, the facts of the case are that the appellant were holding Service

Tax Registration No. BZVPP1796FSD001 for providing taxable services. As per the

information received from the · Income Tax department, discrepancies were

observed in the total income declared in Income Tax Returns/Form 26AS, when

compared with Service Tax Returns of the appellant for the period FY. 2016-17. In

order to verify the said discrepancies as well as to ascertain the fact whether the

appellant had discharged their Service Tax liabilities during the F.Y. 2016-17, letters

/ e-mails dated 28.05.2020, 15.06.2020 and 01.07.2020 were issued to them by the

department. The appellant failed to file any reply to the query. It was also observed

by the Service Tax authorities that the appellant had not declared actual taxable

value in their Service Tax Returns for the relevant period. It was also observed that

the nature of services provided by the appellant were covered under the definition

of 'Service' as per Section 65B(44) of the Finance Act, 1994, and their services were

not covered under the 'Negative List' as per Section 66D of the Finance Act, 1994.

Further, their services were not exempted vide the Mega Exemption Notification No.

25/2012-S.T. dated 20.06.2012 (as amended). Hence, the services provided by the

appellant during the relevant period were considered taxable.

3. In the absence of any other available data for cross-verification, the Service

Tax liability of the appellant for the FY. 2016-17 was determined on the basis of

value of difference between 'Sales of Services under Sales/Gross Receipts from

Services (Value from ITR)' as provided by the Income Tax department and the

'Taxable Value' shown in the Service Tax Returns for the relevant period as per

details below:

TABLE
(Amount in "Rs.")

0

0

Period Taxable Value as
per Income Tax

Data
1,63,43,070

Taxable Value
declared in ST

return
0

Rate of Service Tax
[Including Cess]

15%

Service Tax
Demanded

24,51,461
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4. The appellant was issued a Show Cause Notice vide F.No.V.ST/llA-193/Harvi/

2020-21, dated 18.08.2020, wherein it was proposed to:

} Demand and recover Service Tax amount of Rs. 24,51461/- under the proviso to

Section 73 (1) of the Finance Act, 1994 along with interest under Section 75 of the

Finance Act,1994;

► Impose penalty under Section 70(1), 77(2), 77C and 78 of the Finance Act, 1994.

5. The said Show Cause Notice was adjudicated, ex-parte, vide the impugned order

wherein:

► Demand of Service Tax amount of Rs. 24,51,461/- was confirmed under the

proviso to Section 73 (1) of the Finance Act, 1994;

► Interest was imposed to be recovered under section 75 of the Finance Act, 1994;

► Penalty amounting to Rs. 24,51461/- was imposed under Section 78 of the

Finance Act, 1994;

>> A penalty Rs.20,000/- under Section 70(1) of the Finance Act, 1994 was also

imposed.

>> A penalty @ Rs.200/- per day till the date of compliance or Rs.10,000/-, whichever

is higher under Section 77(2) of the Finance Act, 1994 was also imposed.

>> Option was given for reduced penalty vide clause (ii) of the second proviso to

Section 78(1) of the Finance Act, 1994.

5. Being aggrieved with the impugned order, the appellant have filed the present

appeal on merits alongwith application for condonation- of delay.

Personal hearing in the matter was held on -13.03.2023. Shri Arpan Yagnik,6.

Chartered Accountant, appeared as authorized representative of the appellant. He re­

iterated submissions made in the application for condonation of delay.

7. I have gone through the facts of the case and the submissions made by the

appellant in the application dated 16.08.2022 for condonation of delay. In their

application for condonation of delay, the appellant have submitted that the reasons for

the delay that appellant's father was looking after the communicating details. But he

expired on 12.05.2021. Further communication details and also such administrative

changes delayed in obtaining details of earlier year. Therefore, there was delay in filing

the appeal. In view of the above cited reasons, the appellant have prayed to condone

the delay of 14 days occurred in filing the appeal beyond the time limit of two months.

8. It is observed from the records that the present appeal was filed by the appellant

6.08.2022 against the impugned order dated 19.03.2022, which the appellant

d to have received on 12.06.2022. Thus, there is a delay of fourteen (14) days in
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filing the present appeal beyond the prescribed time limit of two months as per the

provisions of Section 85 of the Finance Act, 1994.

8.1 In terms of Section 85 of the Finance Act, 1994, an appeal before the

Commissioner (Appeals) is to be filed within a period of two months from the receipt

of the order being appealed. Further, the proviso to Section 85 (3A) of the Finance Act,

1994 allows the Commissioner (Appeals) to condone delay and allow a further period

of one month, beyond the two month allowed for filing of appeal in terms of Section 85

(3A) of the Finance Act, 1994, if he is satisfied that the appellant was prevented by

sufficient cause from presenting the appeal within the aforesaid period of two months.

9. On going through the submissions made by the appellant, it is observed that the

date of demise of the father of the appellant i.e. 12.05.2021 falls one year prior to the

date of communication of the impugned order i.e. 12.06.2022. The reason stated by the

appellant does not seem to be justified. The appellant also failed to submit any

documentary evidences to justify any other reason / cause which prevented them to

present the appeal before the appellate authority. The appellant are registered with 0
the department. They have not filed ST-3 Returns correctly and also not responded to

the SCN issued to them. They have also not appeared before the adjudicating authority.

Hence, the reasons cited by the appellant are evasive. Therefore, this appellate·

authority is not inclined to condone the delay occurred by the appellant under Section

85 of the Finance Act, 1994. Thus, the appeal filed by the appellant is required to be

dismissed on the grounds of limitation as not filed within the prescribed time limit. I

do not discuss the issue involved in the appeal on merits of the case and on the

decision taken by the adjudicating authority vide the impugned order.

10. In view of the above discussion and findings, I reject the present appeal filed

by the appellant as being barred by limitation.

The appeal filed by the appellant stands disposed of in above rrrn~,---
, =«.2

(AIdles& Kumar) •
Commissioner (Appeals)

Date: 29.03.2023
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21
(Aja umar Agarwal)
Assistant Commissioner [In-situ] (Appeals)
Central Tax, Ahmedabad.
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To,
M/s. H Harvi Engineering,
100, Krushna Nagar Society,
Railway Station Road,
At & Post:Jhotana,
Distt. Mehsana-384421,
Gujarat.

Copy to:­

1. The Principal Chief Commissioner, CGST & C.Ex., Ahmedabad Zone.

2. The Principal Commissioner, CGST & C.Ex., Commissionerate: Gandhinagar.

3. The Assistant Commissioner, CGST & C.Ex., Division-Mehsana, Commissionerate:

Gandhinagar.
4. The Superintendent (Systems), CGST, Appeals, Ahmiedabad. (for uploading the

OIA).

/Guard File.

6. P.A. File.




