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(=) 05.04.2023

Date of issue

| Arising out of Order-In-Original No. 81/AC/DEM/MEH/ST/Harvi/2021-22 dated 19.03.2022
() | passed by the Assistant Commissioner, CGST, Division-Mehsana, Gandhinagar

Commissionerate

rfereRaT T ATH 0 aaT / M/s H Harvi Engineering (_PAN-BZVPP1796F), 100,
(&) | Name and Address of the Krushna Nagar Society, Railway Station Road, AT &
Appellant | Post: Jhotana, Ta & Dist-Mehsana, Gujarat-384421
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Any person aggrieved by this Order-in-Appeal may file an appeal or revision
 application, as the one may be against such order, to the appropriate authority in the
following way.

T TR BT T ST~
Revision application to Government of India:

(1) Wmﬂwwﬁw,lg%ﬁmmﬁ%mmwiﬁaﬁﬁmmﬁ
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A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4t Floor, Jeevan Deep
Building, Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944
in respect of the following case, governed by first proviso to sub-section (1) of Section-
35 ibid : - '

(=) uﬁmﬁaﬁ%mﬁﬁmﬁﬁgﬁmaﬁﬁ%ﬁmmmm@ﬁmﬁﬂﬁ
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In case of any loss of goods where the loss occur in transit from a factory to a
arehouse or to another factory or from one warehouse to another during the course
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of processing of the goods in a warehouse or in storage whether in a factory or in a
warehouse.

(@) W%wﬁﬁﬁﬁgmﬁﬂﬁﬁwﬁ%ﬁwwmw%ﬁ%ﬁwhﬁw%%@mw
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In case of rebate of duty of excise on goods exported to any country or territory
outside India of on excisable material used in the manufacture of the goods which are

exported to any country or territory outside India.
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In case of goods exported outside India export to Nepal or Bhutan, without
payment of duty.
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Credit of any duty allowed to be utilized towards paymént of excise duty on final
products under the provisions of this Act or the Rules made there under and such
order is passed by the Commissioner (Appeals) on or after, the date appointed under
Sec.109 of the Finance (No.2) Act, 1998.
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giat &, IR arder B 9T e T Rl ¥ A A 3 wfacge-anee OF erfier aaer @ Qe
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" The above application shall be made in duplicate in Form No. EA-8 as specified
under Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date
on which the order sought to be appealed against is communicated and shall be
accompanied by two copies each of the 0OIO and Order-In-Appeal. It should also be
accompanied by a copy of TR-6 Challan evidencing payment of prescribed fee as
prescribed under Section 35-EE of CEA, 1944, under Major Head of Account.
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. The revision application shall be accompanied by a fee of Rs.200/- where the
amount involved is Rupees One Lac or less and Rs.1,000/- where the amount involved
is more than Rupees One Lac.

T e, ST ScaTaT I Ud §el T arftelter =rTTiReRr & Wi srdier-
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) el STaTed FF A @an, 1944 &Y o7 35-31/35-% & sAaa:-

Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-
(2) SRR TiesSE & 9aTq AT ¥ SeTaT iy ordier, Srfier % WA § WA [, FR
FeaTe e T AT Aol FridEe (Reee) § 9fvas &t difeT, srgweTaTe | 2nd AT,
TEHTET W, ST, NI, gAamans-3800041

To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 2rdfloor, Bahumali Bhawan, Asarwa, Girdhar Nagar, Ahmedabad:
380004. In case of appeals other than as mentioned above para. :

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-
cescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
Jghied against (one which at least should be accompanied by a fee of



Rs.1,000/-, Rs.5,000/- and Rs.10,000/- where amount of duty / penalty / demand /
refund is upto 5 Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of
crossed bank draft in favour of Asstt. Registar of a branch of any nominate public
sector bank of the place where the bench of any nominate public sector bank of the
place where the bench of the Tribunal is situated. - :

(3) zri%'s:srmwﬁﬁnﬁaﬁ&ﬁmwﬁﬂ@m%ﬁmwaﬁa&r%ﬁqﬁﬂsﬁrwaﬂ?ﬁ
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In case of the order covers a number of order-in-Original, fee for each O.1.0.
should be paid in the aforesaid manner notwithstanding the fact that the one appeal
to the Appellant Tribunal or the one application to the Central Govt. As the case may
be, is filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.

(4)  FEEEE g AfAEEE 1970 a7 SRR HT AT -1 % ofia [aiie Y oagEr S
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One copy of application or O.1.O. as the case may be, and the order of the

adjournment authority shall a court fee stamp of Rs.6.50 paise as prescribed under
O scheduled-I item of the court fee Act, 1975 as amended.
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Attention in invited to the rules covering these and other related matter contended in
* the Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982. '

(6) T e, Fed ITTET Yo T qATHL arfeie FarETereRer (Rede) o i oTfie & Araet
3 #deam T (Demand) T €€ (Penalty) &7 10% I SHT FRAT srtoaTe 1 grefites, StierRad qd STHT
10 %€ ¥9C 21 (Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86
of the Finance Act, 1994)

T SIS Qe S AT % Sferar, QT g eied i AT (Duty Demanded)|

(1) E< (Section) 11D & Jgd Fratha T,
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For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty
confirmed by the Appellate Commissioner would have to be pre-deposited, provided
that the pre-deposit amount shall not exceed Rs.10 Crores. It may be noted that the
pre-deposit is a mandatory condition for filing appeal before CESTAT. (Section 35 C
(2A) and 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance
Act, 1994).

Under Central Excise and Service Tax, “Duty demanded” shall include:
(1) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(ilij ~ amount payable under Rule 6 of the Cenvat Credit Rules.

(6)(1) Waﬁ&r%ﬁﬁwﬁvmw%ﬁwaaﬁgﬁawwmmﬁ—q’rﬁaa‘r?ﬁwﬁmw 3
Qﬁiﬁlo%wﬂaﬂiaﬁ%ﬂﬁmﬁaﬁﬁ@wm% 10% ST 9 2T ST Fehell g |

30 : fﬁf’% In view of above, an appeal against this order shall lie before the Tribunal on
‘ "’i'% s:xf_ﬁpayment of 10% of the duty demanded where duty or duty and penalty are in dispute,

2 oo penalty, where penalty alone is in dispute.”
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3Tt esr / ORDER-IN-APPEAL
The present appeal has been filed by M/s. H Harvi Engineering, 100,

Krushna Nagar Society, Railway Station Road, At & Post: Jhotana, Distt. : Mehsana,
Pin-384421 (hereinafter referred to as “the appellant”) against Order-In-Original No.
81/AC/DEM/ MEH/ ST/Harvi/2021-22, dated 19.03.2022 (hereinafter referred to
as the “impugned order”), issued by Assistant Commissioner, CGST & C.Ex,, Division-
‘Mehsana, Commissionerate-Gandhinagar (hereinafter referred to as the

“adjudicating authority”).

2, Briefly stated, the facts of the case are that the appellant were holding Service
Tax Registration No. BZVPP1796FSD001 for providing taxable services. As per the
information received from the "Income Tax department, discrepancies were
observed in the total income declared in Income Tax Returns/Form 2Z6AS, when
compared with Service Tax Returné of the appellant for the period E.Y. 2016-17. In
order fo Verify the said discrepancies as well as to ascertain the fact whether the
appellant had discharged their Service Tax liabilities during the F.Y. 2016-17, letters
/ e-mails dated 28.05.2020, 15.06.2020 and 01.07.2020 were issued to them by the
department. The appellant failed to file any repiy to the query. It was also observed
by the Service Tax authorities that the appellant had not declared actual taxable
value in their Service Tax Returns for the relevant period. It was also observed that
the nature of services provided by the appellant were covered under the definition
of ‘Service’ as per Section 65B(44) of the Finance Act, 1994, and their services were
not covered under the ‘Negative List’ as per Section 66D of the Finance Act, 1994.
Further, their services were not exempted vide the Mega Exemption Notification No.
25/2012-S.T., dated 20.06.2012 (as amended). Hence, the services provided by the

\ appellant during the relevant period were considered taxable.
|

3. In the absence of any other available data for cross-verification, the Service
Tax ‘liability of the appellant for the F.Y. 2016-17 was determined on the basis of
value of difference between ‘Sales of Services under Sales/Gross Receipts from
Services (Value from ITR) as provided by the Income Tax department and the
‘Taxable Value’ shown in the Service Tax Returns for the relevant period as per

details below:

TABLE
(Amount in “Rs.”)
Period Taxable Value as Taxable Value Rate of Service Tax Service Tax
per Income Tax declared in ST [Including Cess] Demanded
Data return
_2016-17 1,63,43,070 0 15 % 24,51,461

ALK
& [5/7
O e O
/4‘2\/%‘(’“&“ S @ e
7 & A
A hrR D ¢




B
F.No.GAPPL/COM/STP/2658/2023

4, ' The appellant was issued a Show Cause Notice vide F.No.V.ST/11A-193/Harvi/
2020-21, dated 18.08.2020, wherein it was proposed to:

» Demand and recover Service Tax amount of Rs. 24,51,461/- under the proviso to
Section 73 (1) of the Finance Act, 1994 along with interest under Section 75 of the
Finance Act,1994 ; | |

> Impose penalty under Section 70(1), 77(2), 77C and 78 of the Finance Act, 1994.

5. The said Show Cause Notice was adjudicated, ex-parte, vide the impugned order
wherein: |
> Demand of Service Tax amount of Rs. 24,51,461/- was confirmed under the
proviso to Section 73 (1) of the Finance Act, 1994;
> Interest was imposed to be recovered under section 75 of the Finance Act, 1994;
> Penalty amounting to Rs. 24,51,461/- was imposed under Section 78 of the
Finance Act, 1994 ; -
~» A penalty Rs.20,000/- under Section 70(1) of the Finance Act, 1994 was also
imposed. |
> A penalty @ Rs.200/- per day till the date of cbm‘pliance or Rs.10,000/-, whichever
is higher under Section 77(2) of the Finance Act, 1994 waé also imposed.
> Option was given for reduced penalty vide clause (ii) of the second proviso to

Section 78(1) of the Finance Act, 1994.

5. Being aggrieved with the impugned order, the appellant have filed the present -

appeal on merits along with application for condonation. of delay.

6. Personal hearing in the matter was held on 13.03.2023. Shri Arpan Yagnik,
Chartered Accountant, appeared as authorized represehtative of the appellant. He re-

iterated submissions made in the application for condonation of delay.

7. - I have gone thfough the facts of the case and the submissions made by the
appellant in the application dated 16.08.2022 for condonation of delay. In their
application for condonation 6f delay, the appellant have submitted that fhe reasons for
the delay that appellant’s father was looking after'.the communicating details. But he
expired on 12:05.2021. Further cdmmunication .details and also such administrative
changes delayed in obtaining details of earlier year. Therefore, there was delay in filing
the appeal. In view of the above cited reasons, the appellant have prayed to condone

the delay of 14 days occurred in filing the appeal beyond the time limit of two months.

8. It is observed from the records ~tha£ the present appeal was filed by the appellant
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filing the present appeal beyond the prescribed time limit of two months as per the

provisions of Section 85 of the Finance Act, 1994.

8.1 In terms of Section 85 of the Finance Act, 1994, an appeal before the
Commlssmner (Appeals) is to be filed within a perlod of two months from the recelpt
of the order being appealed. Further, the proviso to Section 85 (3A) of the Finance Act,
1994 allows the Commissioner (A_ppeals) to condone delay and allow a further period
of one month, beyond the two rrionth allowed for filing of appeal in terms of Section 85 -
(3A) of the Finance Act, 1994, if he is satisfied that the appellant was prevented by

sufficient cause from presenting the appeal within the aforesaid period of two months.

0. On going through the submissions made by the appellant, it is observed that the
date of demise of the father of the appellant i.e. 12.05.2021 falls one year prior to the
date ofcommunlcatlon ofthe impugned order i.e. 12.06.2022. The reason stated by the
appellant does not seem to be ]ustlfled The appellant also failed to submit any
documentary evidences to justify any other reason / cause which prevented them to
present the appeal before the appellate authority. The appellant are registered with
the department. They have not filed ST-3 Returns correctly and also not responded to
the SCN issued to them. They have also not appeared before the adjudicating authority.
Hence, the reasons cited by the appellant are evasive. Therefore, this appellate
authority is not inclined to condone the delay occurred by the appellant under Section
85 of the Finance Act, 1994. Thus, the appeal filed by the appellant is required to be
dismissed on the grounds of limitation as not filed within the prescribed time limit. I
do not discuss the issue involved in the appeal on merifs of the case and on the

decision taken by the adjudicating authority vide the impugned order.

10. In view of the above discussion and findings, I reject the present appeal filed

by the appellant as being barred by limitation.

11. WWﬁﬁﬁWWWWW%WW%I

The appeal filed by the appellant stands diéposed of in above terms.

( Kumar)
Commissioner (Appeals)

Date: 29.03.2023

(Ajay Kumar Agarwal)
Assistant Commissioner [In -situ] (Appeals)
Central Tax, Ahmedabad. |

W
Akhilosh veYy.
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To, .
M/s. H Harvi Engineering,
100, Krushna Nagar Society,
Railway Station Road,

At & Post:Jhotana,

Distt. Mehsana-384421,

Gujarat.

Copy to: -

1. The Principal Chief Commissioner, CGST & C.Ex,, Ahrhedab_ad Zone.
2. The Principal Commissioner, CGST & C.Ex., Commissionerate: Gandhinagar.

3. The Assistant Commissioner, CGST & C.Ex, Division-Mehsana, Commissionerate:

Gandhinagar.

4. The Superintendent (Systemsj, CGST, Appeals, Ahmedabad. (for uploading the

6. P.A. File.







